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A vibrant and sustainable economy
Recommendation(s):

Licensing & Registration Sub Committee is requested to determine the application for the renewal of the Street Trading Consent made by Mr John Irvin for Street Trading Site 28, located in St Ebbes Street, taking into account the details in this report and any representations made at this Sub Committee meeting.

The Application
1.
An application has been submitted to renew the Street Trading Consent for the period 1st April 2012 to 31st March 2013 for day time street trading site 28 located in St Ebbes Street, Oxford. The applicant is Mr John Irvin (Appendix A).
2.
Mr Irvin currently holds the Street Trading Consent for Site 28 in St Ebbes St, under the Local Government (Miscellaneous Provisions) Act 1982 Schedule 4 authorising the sale of greetings cards, balloons, gift wrap, toys and souvenirs.  The renewal is being referred to the Sub Committee in accordance with the Street Trading Policy as there have been enforcement issues with the operation of the stall during the last year.
Legislative Background/Legal Framework
3.
In 1986 the Council resolved that Schedule 4 to the local Government (Miscellaneous Provisions) Act 1982 should apply to its area.  Under Schedule 4 of the Act the Council can manage street trading by designating streets as “consents streets”, “licence streets” or “prohibited streets”. The street trading site in question is on a street designated as a "consent street". The Sub Committee may grant a consent if it “thinks fit”. A consent may be granted for a maximum of one year and may be revoked at any time.  When exercising this general power Members should only take into account relevant considerations; must give  applicants a fair hearing and should give reasons for their decision.

4.
The Sub Committee may attach any conditions to a consent that it considers ‘reasonably necessary’.

Policy Considerations

5.
The Street Trading Policy was adopted by Council in July 2010 and came into force on 1st January 2011 for existing traders.  Paragraph 5.10 of the Policy states:
‘5.10
Where a renewal application has been made and there have been complaints or enforcement issues or fees have not been paid on time, then the application will be referred to the Licensing and Registration Sub-Committee.’
6.
Other factors to consider on grant or renewal are at paragraph 5.4 which states:
(a)  Public Safety
Whether the street trading activity represents, or is likely to represent, a substantial risk to the public from the point of view of obstruction, fire hazard, unhygienic conditions or danger that may occur when a trader is accessing the site.

(d)  Appearance of the stall or vehicle

The stall or vehicle must be of smart appearance and meet criteria, including size, laid down in the standard consent conditions.  Photographs or sketches, including dimensions, must be provided with all new applications and requests for approval of changes to or replacement of a stall or vehicle.

(h)  Highway

The location and operating times will be such that the highway can be maintained in accordance with the Oxfordshire County Council’s requirements and that there are no dangers to those who have a right to use the highway and no obstruction for emergency access.
Reason for Referral to Licensing & Registration Sub Committee
7.
This application has been referred to Sub Committee in accordance with paragraph 5.10 of the Policy as Mr Irvin has failed to comply with requests to remove freestanding items that appeared during the Christmas season and the lead up to Valentines day.  This is in breach of condition 11 of the General Conditions for Annual Street Trading Consents.
‘11.
The Consent Holder shall ensure that the stall/vehicle is positioned only in the allocated space (which may be marked on the ground) in the Consent Street for which the Street Trading Consent is issued. All goods shall be displayed on the stall and no freestanding racks or displays are permitted. If a Consent Holder or operator/assistant is requested to move the vehicle/stall by an authorised Council Officer or Police Officer they shall immediately comply with that request.’
8.
A copy of the Street Trading Consent for April 2011 to March 2012 is attached (Appendix B).  Mr Irvin signed and dated an acceptance form in agreement to accept the consent and the attached conditions (Appendix C).
9.
The following breaches of condition 11 have been witnessed:
· On 29th September 2011 Dawn Cox, Miscellaneous Licensing Team Leader witnessed flags hung on the newspaper stand (adjacent to the consent site) and advertised for sale.  Trading as a news vendor is exempt from street trading and the newspaper stand which is operated by Mr Irvin is not part of any street trading site or consent.  A letter was sent to Mr Irvin (Appendix D).
· On 11th December 2011 Mandy Wallington, Environmental Enforcement Officer witnessed the use of a freestanding rotating display unit by the newspaper stand and other ancillary stands and containers alongside site 28.  She advised Mr Irvin that this was a breach of the consent conditions and took photos (Appendix E).
· On 12th December 2011 Samantha Howell, Licensing Officer sent a letter to Mr Irvin requesting him to remove all freestanding racks/displays immediately (Appendix F).
· On 13th February 2012 Mandy Wallington witnessed the use of freestanding display units, containers of flowers, cuddly toys hanging from the roof of the unit and cardboard signs.  She took photos and advised Mr Irvin junior (who is an employee and son of Mr John Irvin) that these were in breach of the consent conditions and asked him to remove them (Appendix G).
· On 14th February 2012 Mandy Wallington witnessed further breaches of the consent conditions.  She took photos and advised Miss Irvin (who is an employee and daughter of Mr John Irvin) that this was in breach of the consent conditions.  Miss Irvin responded saying “look we have moved one stand” (Appendix H).
Further Information

10.
Mr Irvin’s previous application to renew his Street Trading Consent was referred to the Licensing & Registration Sub Committee last year – 29th March 2011.  The decision of that meeting was to grant renewal of his consent for three months initially and a further nine months if no breaches were made within those first three months (Appendix I).  Mr Irvin’s consent was extended for a further nine months and he traded without any issues until September 2011 (as per Appendix D).
Financial Implications

11.
The Council collects fees for the Street Trading function.  Predicted income from licence fees are included in the Council’s budget.
Legal Implications

12.
Street Traders cannot be said to enjoy security of tenure. There is no legitimate expectation in law that a consent will be indefinitely renewed and there is no requirement for the Council to give compensation for the loss of any consent (other than any refund of consent fees paid in advance).  However, any decision to terminate a street trading consent or refuse an application may be subject to judicial review and if the decision were held to be unreasonable then compensation may result.
13.
Any decision to revoke a consent or refuse a renewal application must be proportionate taking into account all relevant circumstances and the applicants, or consent holder’s, right to a fair hearing.  An application should not be refused, or consent revoked, arbitrarily or without clear reasons.
Human Rights Act Considerations

14.
Article 1 of the first Protocol of the European Convention on Human Rights provides that every person is entitled to the peaceful enjoyment of his possessions.  No one shall be deprived of his possessions except in the public interest and subject to the conditions provided for by law.  However, a street trading consent is not considered a possession in law and the protection in Article 1 is therefore not directly engaged.
15.
Nevertheless, with the advice of Law & Governance and in the interests of fairness, the Licensing Officer has taken the Human Rights Act 1998 into account and considers that the potential interference with the rights of the applicant would be proportionate, in the public interest and subject to the conditions provided for by law.
Name and contact details of author:
Dawn Cox

Tel:  01865 252375


Email:  dcox@oxford.gov.uk
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